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Background of the study 

• The overall aim is to explore the re-
lations between the UPOV Conven-
tion, Farmers‘ Rights and human 
rights. 

• Many countries are on the way to 
developing national plant variety 
protection (PVP) laws, often based on 
the UPOV system. 

• NGOs and farmer organizations 
criticize the UPOV system. 
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What is the UPOV Convention?  
An international treaty setting conditions 
for the protection of new varieties of 
plants; it further defines the scope of plant 
breeders’ rights with regard to protected 
varieties, and exceptions for farmers and 
other plant breeders. 



Objectives of the study 

To assess whether the regulations of the 1991 Act of 
the UPOV Convention 

1. Promote or hinder the realization of  the right to 
food and other human rights;  

2. Promote or hinder the implementation of 
Farmers’ Rights as required by the ITPGRFA; and  

3. are appropriate for the agricultural conditions in 
developing countries.  

  



The UPOV Convention and 
human rights 



Human rights under the ICESCR 

The human right to adequate food 

• Refers to food and nutrition security 
in a comprehensive sense 

• Rights holders need to have either 
access  

• to productive resources (e.g. land, 
seed…) to produce their own food  

• or to sufficient income that 
entitles them to purchase 
adequate food 

 

The human right of everyone to 
enjoy the benefits of scientific 
progress and its applications 

• Access has to be ensured for all 
people without discrimination  

• to seed of varieties that are bred 
based on scientific knowledge and 
its applications 

• to scientific breeding progress 
that is directed towards the needs 
of vulnerable groups 
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Rights of Indigenous Peoples 

UNDRIP 

• Not legally binding 

• Rights with regard to the genetic 
resources  

• Right to maintain customary practices 
and institutions 

• Free Prior and Informed Consent 
(FPIC) should be a standard 
procedure for consultations 

 

ILO Convention No. 169 

• Legally binding for signatory states  

• Obligation to establish dialogue and 
processes of consultation with indi-
genous and tribal peoples through 
their representative institutions for all 
matters that concern them directly 
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Human Rights Principles (HRPs) 

• Equality and non-discrimination 

• Participation and inclusion 

• Accountability and rule of law 

HRPs are to be 
followed in all 
processes that 

relate to human 
rights 

→ Closely related to key attributes of ‘good governance’ 



The UPOV Convention and Farmers’ 
Rights / ITPGRFA 



Farmers‘ Rights in general 

Farmers have an implicit right to the 
genetic resurces they use: 

• including a right to use seed and 
harvested material 

• unless challenged by other rights – 
e.g. plant breeders‘ rights defined in a 
Plant Breeders‘ Rights Act. 

The status of farmers‘ customary rights 
in relation to rights of others depends 
of the legal system in each country. 
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Farmers‘ Rights in the ITPGRFA 

Right to the protection of traditional 
knowledge 

Right to participate in decision-making  

Right to benefit-sharing  

Right to save, use, exchange and sell seed 
and propagating materials 



The UPOV Convention and agricultural 
conditions in developing countries 



The 1991 Act of the UPOV Convention and 
agricultural conditions in developing countries 

The 1991 Act of the UPOV Convention pays little attention to differences among 
countries, with regard to: 

• Diversity of agricultural conditions, e.g. 

• Importance of high versus low input production systems 

• Level of agricultural biodiversity and related farmer practices and institutions 

• Diversity of actors 

• Importance of farmer-managed versus formal breeding and seed systems 
and degree of interaction → how to avoid legal uncertainties 

• Collective nature of traditional breeding and seed systems, e.g. in the case of 
indigenous peoples 

• New types of actors in emerging seed markets 

• Diverse needs of (different groups of) farmers and consumers 

• Impacts of UPOV-based PVP laws on these diverse actors 
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Recommendations 
Part 5 



Countries  in the process of introducing 
national PVP laws (1) 

Prior to adopting any PVP laws, governments should 

 

 Clarify the objectives of introducing PVP laws 

Assess which types of PVP laws meet these objectives 

• Based on an assessment of the situation and needs of the farming sector in 
the country  

• Considering relevant treaty obligations they are committed to, e.g. ITPGRFA, 
ICESCR 

• Considering the discretion required for harmonius implementation of 
different treaty obligations into national law 



Countries  in the process of introducing 
national PVP laws (2) 

 

 
Clarify the need for participation of rightsholders 

 

 

Design a process accordingly  

 

Assess how PVP laws affect human rights 
 

 

Ensure that rights are not violated 

• Is the country state party to ICESCR and/or ITPGRFA?  
• Have indigenous peoples been identified on the state‘s territories? 
• Has the state signed the ILO Convention No. 169? 
• Which standard procedures or ‘best practice’ examples exist? 
• Which measures need to be taken to ensure that rights are not violated? 



Other countries 

 

 Could provide assistance to developing countries  

 

 

Could support opportunities for research  

 

And help further develop rules and procedures within UPOV 



Thank you for your interest! 


